CORTEZ CITY COUNCIL
RESOLUTION NO. 20, SERIES 2021

A Resolution Approving the Downey St. Subdivision Improvements Agreement

WHEREAS, property owner Grant Smith (hereinafter “Owner”), submitted a request to
enter into a Subdivision Improvements Agreement for completion of improvements lying within a
portion of Downey St. ROW lying between Lots 7-12 block D; and Lots 1-6 block E of the
Kemnitz Subdivision; and,

WHEREAS, the Owner presented the necessary submittal items for review by the Cortez
City Council (Council) at their regular meeting on August 24, 2021; and,

WHEREAS, in accordance with Land Use Code Section 6.06, Improvements
Agreements and Performance Guarantees, it is a requirement of the Land Use Code that
subdivision improvements agreements be approved by City Council; and,

WHEREAS, Council reviewed the request to enter into a Subdivision Improvement
Agreement for completion of improvements lying within a portion of Downey St. ROW at their
regular meeting held on August 24, 2021; and,

WHEREAS, based on the evidence and testimony presented at said meeting, Council
approved, with conditions, the request to enter into a Subdivision Improvement Agreement for
completion of improvements lying within a portion of Downey St. ROW evidenced in the
approved minutes of their meeting on August 24, 2021, and the adoption of Council Resolution
No. 20, Series 2021.

NOW THEREFORE BE IT RESOLVED BY THE CORTEZ CITY COUNCIL:

THAT the request to enter into a Subdivision Improvement Agreement for completion of
improvements lying within a portion of Downey St. ROW between Grant Smith (Developer) and
The City of Cortez is hereby approved, subject to the following conditions:

1. The applicant shall provide the financial guarantee instruments to be approved by the
City Attorney and City Manager prior to the signature of the Mayor on the Subdivision
Improvements Agreement.

2. The developer shall provide a certificate of insurance that meets the requirements of the

Subdivision Improvement’s agreement, to be approved by the City Attorney as per the
SIA.

FURTHER THAT, the Owners are to coordinate with City staff to ensure that these
conditions are fully met.

MOVED, SECONDED, AND ADOPTED THIS 24TH DAY OF AUGUST 2021.
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CITY OF CORTEZ

COUNCIL AESOLUTION NO. 20, SERIES 2021
DOWNEY ST. SiA

August 24, 2021

ATTEST:

/..f'!,) Lﬂf -Aﬂ.n!f/ u.:l'l. Iy

Michae_l,i!. Lavey, MAyor

Linda Smith,

Montezuma County
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City of Cortez Land Use Code Appendix 8: ivision improvement 4

APPENDIX “B”

THE SUBDIVISION IMPROVEMENTS AGREEMENT

FOR KEMNITZ SUBDIVISION LOTS 7-12 BLOCK D AND LOTS 1-6 BLOCK E
(Name of the Development)

ga}
THIS AGREEMENT is entered into this ZLI day of A Wﬂ”‘sf‘ , 2021, between CITY OF
CORTEZ ("City"), a governmental entity, and Grant Smith ("Developer”).

WHEREAS, Colorado Revised Statutes require that prior to the recording of a Final Plat, the City
Council of the City of Cortez ("City") must enter into a subdivision improvements agreement
wherein the Developer agrees to construct those public improvements required by the City and
which agreement requires the pledging of collateral that is sufficient, in the judgment of the Board,
to make reasonable provision for the completion of the required improvements in accordance with
design and time specifications set forth in the agreement; and

WHEREAS, Colorado Revised Statutes require that a condition of Board approval of any

preliminary or final plat is the Developer's compliance with City subdivision regulations, including
making alt payments, dedications and exactions provided therein; and

WHEREAS, the Developer is the subdivider of the real property development ("Development")
known and described as Lots 7-12 Block D and Lots 1-6 Block E Kemnitz Subdivision - located in
the City of Cortez Colorado, and has presented to the City a Final Plat for this Development, and

WHEREAS, the City of Cortez Land Use Code and State Statutes require the execution of an
Subdivision Improvements Agreement (“Agreement”} between the Developer and the City whereby
the Developer shall agree to construct certain improvements, the completion of which are
guaranteed to the City, prior to filing the Final Plat; and

WHEREAS, the City seeks to protect the health, safety and general welfare of the community by
requiring the completion of various improvements in the Development and thereby limit the harmful
effects of substandard development and subdivision; and

WHEREAS, the purpose of this Subdivision Improvements Agreement ("Agreement") is to protect
the City from incurring the cost of completing the improvements under this Subdivision
Improvements Agreement and not to benefit those providing work, services or material or the lot or
home buyers in the Development, and the purpose of this Agreement is further to guarantee
performance of Developer's other obligation.

NOW, THEREFORE, IN CONSIDERATION OF THE MUTUAL PROMISES CONTAINED
HEREIN, IT IS AGREED AS FOLLOWS:

(1) Construction of Improvements. The Developer agrees to construct or to enter into a
contract with such person, firm or corporation as is chosen by the Developer to construct
the required improvements, including water distribution system (for commercial, municipal
and domestic uses, and for landscaping and fire protection), sanitary sewers, drainage
facilities, street improvements (roads, bridges and associated improvements), traffic signs,
fire protection system, street posts and markers, electrical system, street lighting,
landscaping (hereinafter referred to as "Improvements"); more specifically described in
Exhibit "A" that is attached hereto and incorporated herein by this reference. The required
Improvements shall be constructed in accordance with the Plans and Specifications
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submitted by the Developer and in accordance with all applicable legal standards. The
Developer's obligation to complete the Improvements will arise upon final plat approval by
the City and will be independent of any obligations of the City contained herein and will not
be conditioned upon the commencement of construction in the Development or sale of any
lots or Improvements within the Development.

In addition, the Developer will ensure that telephone service will be available within the
immediately adjacent easements andfor rights-of-way of each platted lot in the
Development prior to or at the time the Ceriificate of Occupancy or satisfactory final
building inspection is issued by the City for the respective lot. No security will be required
to ensure the availability of telephone service.

(2) Regulations and Specifications. The required Improvements shall be designed and
constructed in accordance with the City's regulations and specifications in effect as to the
date of this Agreement, other applicable state or federal regulations, if any, the Final Plat of
the Development, and the Plans and Specifications retained by the City's Public Works
Director, all of which are hereby incorporated herein by reference and made a part of this
Agreement. All Plans and Specifications shall have been submitted to and reviewed for
exceptions by the City's Public Works Director prior to submission of the Final Plat for
approval or execution.

(3) Completion Date. The required Improvements shall be completed no later than
(two years from date of approval), unless the City, in its sole discretion, grants in writing an
extension of this completion date to the Developer. A written extension agreement shall be
signed by the Chairman of the Board and the Developer. No less than sixty (60) days prior
to the above scheduled completion date, or any extension thereof, the Developer shall
notify the Public Works Director in writing of the upcoming completion deadline and include
a progress report which shall include a statement of whether the Developer expects to
complete the required Improvements by the completion date. The Developer's failure to
provide this notice shall be grounds for the City to withdraw from the commitment
guarantee in accordance with this Agreement (See e.g. par. 11, 16, 23, etc.).

4) Estimated Cost. The cost of constructing the Improvements is estimated to be
$163,745.00 (ONE HUNDRED SiXTY THREE THOUSAND SEVEN HUNDRED FORTY
FIVE and NO/100). This cost estimate is based upon the assumption that the work will be
performed by an independent contractor, was prepared by and bears the seal of an
engineer licensed to practice in the State of Colorado, which shall be attached hereto as
Exhibit "B."

This estimated construction cost includes the estimated present construction cost, plus an
estimate inflation factor determined by the City and calculated to the completion date. If
change orders are required during the course of construction that increase the cost by
more than five percent (5%) of the estimated cost of any subsequently agreed amount that
may result from increased costs of material or labor, the amount of the commitment
guarantee shall be adjusted accordingly. The Developer shall notify the City in writing of
any such change and supply the City with the adjusted commitment guarantee.

{5) Commitment Guarantee,  Developer's performance under this Agreement is
guaranteed by irrevocable letter of credit see Exhibit 1 attached hereto and incorporated
herein. The commitment guarantee will be retained by the City until released or used as
provided in this Agreement. Should the Improvements not be completed at least thirty (30)
days prior to the expiration of any commitment guarantee, the Developer agrees to the
extension of said guarantee and designates the City his agent to request said extension.
The Developer shall pay all costs of guarantee extension; and it is mutually understood and
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agreed that the City will pay no interest to the Developer on the commitment guarantee. If
the City determines guarantee is insufficient to warrant construction of Improvements, the
City shall notify the Developer who shall produce such additional security as the City
determines necessary.

(6) Transfer of Title. if the City is to have any ownership interest or maintenance
responsibility in the Improvements, before commencing the construction of any of the
required Improvements, the Developer shall acquire, at its own expense, good and
sufficient title to all lands and facilities traversed by any required Improvements. In addition,
if City is to have ownership in dedications of parks, right-of-ways, covenants, etc., for this
Development, Developer shall acquire at its own expense good and sufficient title to all
such property. All such property, lands and facilities so required shall be conveyed to the
City and all necessary documents of conveyance shall be furnished to the City prior to and
for recording with the Final Plat.

(N Release of Liability - Insurance. The Developer shall indemnify and save harmless
the City from any and all suits, actions or ¢laims of every nature and description occurring
during the period of construction of the required Improvements and for one year thereafter,
and caused by, arising from, or on account of the construction process or any other
Developer obligations hereunder, and pay any and all judgments rendered against the City
on account of any such suit, action or claim, together with all reasonable expenses and
attorney's fees incurred by the City in prosecuting or defending such suit, action or claim.

(8) Insurance. The Developer shall ensure that all contractors and other employees
engaged in the construction of the required improvements will maintain workmen's
compensation insurance. Before proceeding with any construction of the required
Improvements, the Developer shall provide the City with written evidence of Public Liability
Insurance with limits not less than Five Hundred Thousand Dollars ($500,000.00) for bodily
injury, One Hundred Thousand Dollars ($100,000.00) for property damage in coverage
forms approved by the City Atorney and protecting the City against any and all claims for
damages to persons or property resulting from or installation of any required Improvements
on public propenty. If the insurance is going to be modified or cancelled, the developer shall
show the City adequate proof of a new policy, which is subject to approval by the City. Proof
of reinsurance shall be provided to the City within 15 days of the notice. If the developer
cannot do so then the City may insure the project as to liability insurance and charge the
cost back to the developer. The policy will provide that the City shall be notified at least
thirty (30) days in advance of any reduction in coverage, termination or cancellation of the
policies. Such notice shall be sent certified mail. The Developer also warrants that any
contractors engaged by or for the Developer to construct the required Improvements shall
maintain Public Liability Insurance coverage in limits not less than those mentioned above.

(N Warmanty. The Devefoper hereby warrants that all required Improvements will be
instalied in a good and workmanlike manner and in accordance with the provisions of
paragraphs 1 and 2 hereof.
(10) Release of Commilment Guarantee. From time to time, as required Improvements
are completed, the Developer may apply in writing to the Public Works Director for a partial
release of the commitment guarantee. The application must show:

a. Dollar amount of commitment guarantee;

b. Work completed, including dollar value;

¢. Work not completed, including dollar value,

ADOPTED AS AMENDED 3

639805 RES ©09/10/2021 02:44:37 PN
Page: 5 of 15 R 83.00 D 0.00 T 83.00
Kim Percell Clerk/Recorder, Montezuma County

T A T O R AT i'a‘.\lhl'."lm. [Tl



Citv of Cortez L and Use Code Appendix B: Subdivision improvement Agreement

d. Amount of previous releases; and
e. Amount of commitment guarantee requested released.

f. Release or waivers of mechanics liens of all persons who have furnished work,
services or materials.

Upon receipt of the application, the City or its agent shall inspect the Improvements both completed
and those uncompleted. If the City determines from the inspection that the Improvements shown
on the application as being completed have been completed as provided herein, a portion of the
commitment guarantee shail be released. The release shall be made in writing signed by the City's
Public Works Director. The amount to be released shall be the total amount of the commitment
guarantee less (i) twenty percent (20%) of the original amount of the commitment guarantee and
(i} one hundred percent (100%) of the projected costs of the Improvements not completed.
Notwithstanding the foregoing provisions, the Developer shall not apply for a partial release of the
commitment guarantee in the amount less than twenty percent (20%) of the total original amount,
except for the last such release.

(11)Failure to Comply with Specifications -- Agreement Cancelfation. If the required improvements
are not constructed in accordance with the Plans and Specifications provided to and reviewed
by the City's Public Works Director pursuant to paragraph 2 above, the City shall notify the
Developer of noncompliance sefting forth in writing the reasons for noncompliance.
Reasonable schedules for correction of noncompliance shall be established by muiual
agreement of the parties. Should the City determine at any time that the guarantee on deposit
is insufficient to complete construction of said Improvements, the City may require the
Developer to deposit additional funds which the City deems necessary to complete the
Improvements. If the City determines that the Developer will not construct any or all of the
Improvements in accordance with this Agreement, the City may cancel and annul this
Agreement with respect to such Improvements upon written notification to the Developer and
the commitment guarantor, and without the necessity of public hearing, withdraw from the
commitment guarantee such funds as may be necessary, in the opinion of the City, to construct
or complete said Improvements in accordance with the agreed specifications.

The City may further, upon its determination and notification to Developer that Developer has failed
to meet obligations hereunder, with or without cancellation of this Agreement, withdraw such funds
as may be necessary and perform Developer's obligations hereunder,

(12}Completion Procedures and Inspections. Upon completion of the Improvements, or any logical
separable portion thereof, the Developer shall notify the Public Works Director in writing and
request preliminary inspection of the completed Improvements or part thereof. The City or its
agent shall inspect said Improvements and shali notify the Developer in writing of
nonacceptance or preliminary approval of the completed Improvements. If the Improvements
are not approved, the reasons for non-approval shall be stated in writing and corrective
measures shall be developed by the City with the assistance of the Developer and at the
Developer's sole expense. Should the developer fail to take corrective measures required by
the City, the City, at its discretion, may revoke preliminary approval of the Improvements.

The period of preliminary approval shall be one year for all improvements or until final inspection
occurs. All periods of preliminary acceptance shall run from the date of written notification of
preliminary acceptance. During the period of preliminary acceptance, the Developer shall, at its
own expense, make all needed repairs or replacements due to defective materials or workmanship
and be responsible for all maintenance of said Improvements. It is specifically understood that the
Developer will be responsible for road maintenance or care, including snow removal or street

ADOPTED AS AMENDED 4

639895 RES ©09/190/2021 02:45:37 PM
Page: 6 of 15 R 83,00 D .00 T 83.00
Kim Percell Clerk/Recorder, Montezuma County

UL ST P TR SR Ty MIH".' L 11



City of Cortez Land Use Code Appendix B: Subdivision improvement Agreement

cleaning, unless and until the road maintenance or care is finally accepted and that the Developer
is responsible for maintenance of all Improvements as provided in Paragraph 13. In the event of
default of any of these obligations by the Developer, the City, without notice to the Developer, may
do the same at the sole expense of the Developer and withdraw from the commitment guarantee to
pay for such expenses.

Upon preliminary acceptance by the City of all Improvements, the security may be reduced pro rata
in accordance with the provisions of paragraph 13 above to ten percent (10%) of the amount
estimated for said Improvements. Said ten percent (10%) retention shall be for the purpose of
insuring the correction of the Improvements due to deficiencies in workmanship and/or material
during the ensuing one-year period by the Developer. As-built engineering drawings shall be
submitied for all utility installments and roads upon completion of all required utility and road
improvements and prior to request for or issuance of, Certificates of Occupancy. Nothing hergin
shall be construed to require the City to make inspections during periods when climatic conditions
make thorough inspections unfeasible.

(13)Final Acceptance and Maintenance for iImprovements. Following the period of preliminary
approval for the Improvements, the City or its agent shall inspect said Improvements for final
approval. Landscaping shall be inspected at least three (3) months after preliminary approval.
The City shall notify the Developer in writing of non-approval or of final approval. If the
Improvements are not approved, the reasons for non-approval shall be stated in writing and
corrective measures shall be developed by the City, with the assistance of the Developer and
at Developer's sole expense.

If the Improvements are found to be in compliance with plans and specifications, the City, following
a Resolution of Approval of improvements by the City Council, shall release the remaining retained
balance of the commitment guarantee for such approved Improvements.

All improvements intended or designated for common use within the development and not
dedicated to and accepied by the City, shall be maintained in perpetuity by the Developer or an
association of homeowners in the development. Until a homeowners association has been
formed, and is legally bound to provide perpetual maintenance of the Improvements, as
determined by the City, the Developer is obligated to maintain the Improvements in the
Development.

(14)Recording Agreement. After receiving Final Plat approval, the Developer shall record this
Agreement with the Clerk and Recorder of Montezuma County, Colorado, and with the Final
Plat of the above-referenced development. However, both this Agreement and the Final Plat
shall be submitted to the Public Works Director for final review immediately prior to recording.

(15)Events of Default. The following conditions, occurrences or actions will constitute a default by
the Developer during the completion period:

a. Developer's failure to commence construction of the improvements within 45 days of
final subdivision plat approval.

b. Developer's failure to complete construction of the Improvements within two years of
final plat approval.

c. Developer's failure to cure the defective construction of any improvement within the
applicable cure period.

ADOPTED ASAMENDED 39895 RES 09/10/2021 02:44:37 PM 5
Page: 7 of 15 R 83.00 D 0.00 T 83.00
Kim Percell Clerk/Recorder, Montezuma County

AT O e R s H'.'}. [0



ity of z Lan Appendix B; Subdivision Improvement Agreement

d. Developer's failure to perform work within the Development for a period of more than 30
consecutive days, except during the winter season (Nov. 1 - April 15) when doing such
work is impractical.

e. Developer's insolvency, the appointment of a receiver for the Developer or the filing of a
voluntary or involuntary petition in bankruptcy respecting the Developer.

f. Foreclosure of any lien against the development or a portion of the development or
assignment or conveyance of the development in lieu of foreclosure.

0. Developer's failure to comply with any other material provision of this Agreement or with
any federal, state or City law or regulation effecting the property, including the City of Cortez
Land Use Code.

(16)City's Rights Upon Default. In the event of a default by the Developer occurs, the City may
draw on the commitment guarantee. The City will have the right, but no aobligation, to complete
Improvements itself or cantract with a third party for completion, and the Developer hereby
grants to the City, its successors, assigns, agents, contractors, and employees, a nonexclusive
right and easement to enter the Development for the purposes of constructing, maintaining,
and repairing such Improvements. Alternatively, the City may assign the proceeds of the
guarantee to a subsequent developer (or lender) who has acquired the Development, or a
portion, by purchase, foreclosure or otherwise who will then have the same rights of completion
as the City, if and only if, the subsequent developer (or lender) agrees in writing to complete the
unfinished Improvements. In addition, the City may also suspend Final Plat approval during
which time the Developer will have no right to sell, transfer, or otherwise convey lots or homes
within the Development without the express written approval of the City or until the
Improvements are completed and accepted by the City.

(17)Enforcement. If the City determines that there is a violation of present State laws, City
regulations, Planning Commission requirements, andfor the terms and provisions of this
Agreement, the Public Works Director may issue a cease and desist order. Thereafter, the
Developer acknowledges irreparable harm and injury to the City for purposes of an application
by it to the Courts for a restraining order hereunder. Should the City deem the collateral on
deposit insufficient to guarantee completion of the required Improvements, the City may require
the Developer or successors to post additional collateral to guarantee completion of
Improvements. The City has the right to pursue any remedy provided by this Agreement or by
law and, if the City obtains any such remedy, attorney's fees and costs. As an alternative to the
remedies provided by this paragraph and paragraph 11, the City has the right to withdraw its
approval of the Development.

(18)Miscellaneous. This Agreement runs with the land and is binding on and inures to the benefit
of the heirs, representatives, transferee, successors and assignees of the parties. The
paragraph headings are descriptive only and neither amplify nor limit the substantive material.
The failure to enforce or the waiver of any specific requirements of this Agreement by either
party shall not be construed as a general waiver of this Agreement of any provision herein, nor
shall such action act to stop either party from subsequently enforcing this Agreement according
to the terms hereof. This Agreement shall be subject to and deemed to incorporate all present
and future ordinances and regulations of the City applicable thereto. Should any section,
paragraph, clause or provision of this Agreement be declared by a court of competent
jurisdiction to be invalid, said decisions shall not affect the validity of this Agreement as a whole
or any part hereof other than the part declared to be invalid, and the parties hereby affirm that
they would have entered into this Agreement and each of its provisions independently of each
of its other provisions. The Developer is not an agent or employee of the City.
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(19)Disclosure to and Consent of Mortgagee and Lender. The Developer hereby represents that
he has disclosed the terms of this Agreement to any mortgages of the Development involved
and to all lenders who have provided financing to the Developer for the construction of this
project and that said mortgagees and lenders consent to this Agreement as evidenced by their
authorized signatures below:

Name & Address Mortgagee/Lender Signature of
Authorized Officer

Execution of this Agreement by a lender or holder(s) of Deed(s) of Trust signifies their consent to
this Agreement but does not obligate them to perform any of the terms of this Agreement unless
they or one of them takes title to all or a portion of the subject Development.

(20)Notice. All notices, demands or writings in this Agreement provided to be given or made or
sent that may be given or made or sent by either party hereto to the other, shall be deemed to
have been fully given or made or sent when made in writing and deposited in the United States
mail, certified and postage pre-paid, and addressed to the party at the following address:

City of Cortez (Developer) Grant Smith s

City Council taddressy PO B ¥

210 East Main Street Dolores, co 31323
Contez, CO 81321

With copies to: with copies to:

Cortez Public Works Director Cortez City Manager

110 West Progress Circle 210 East Main Street

Cortez, CO 81321 Cortez, CO B1321

The address to which any notice, demand or writing may be given or made or sent to any party as
above provided may be changed by written notice given by such party as above provided.

(21)Subsequent Plats. Approval of subsequent Final Plats by the Board will be based, in part,
upon the extent to which the terms and conditions of this Agreement have been met by the
Developer. Approval may be withheld if substantial compliance is not had with the terms hereof
and the submissions required herein.

(22)Cumulative Remedies. The Developer acknowledges that the Board reserves the right to sue
for specific performance and to seek other remedies allowed by law or in equity if Developer
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does not strictly comply with all the provisions of this Agreement and any plans, specifications
or other approvals granted as a result of this Agreement or in any subsequent agreement
entered into by the parties.

(23)City - No Duty. If the Improvements are not installed or are not properly installed pursuant to
this Agreement, then the City shall have the right, but not the duty or obligation to either the
Developer or any third-party, to complete the construction of the Improvements. The parties
acknowledge and agree that if the City, in its sole discretion, chooses to attempt to complete
the improvements, then:

(24)Use of collateral proceeds. The City Council shall use all liquid collateral and all net proceeds
from the sale of any collateral pledged pursuant to this Agreement for the purpose of
completing the Improvements and for no other purpose; and

(25)No obligation. The Board shall have no obligation to utilize any other funds or assets of the
City to pay for the completion of any Improvements; the parties acknowledge that the City has
no duty or obligation of any nature, to either the Developer or any third-party, to complete or
repair any or all of the Improvements.

(26)Financial disclosure. Subject to the provisions of paragraph 24, from time to time upon the
written request of the Board, the Develaper shall allow the City to review its then most recent
audited financial statements.

(27)Confidentiality. All financial information provided by the Developer to the City shall be done in
absolute and strict confidence. Under no circumstance shall any of the financial information
provided by Developer be disclosed in any manner to any person other than a member of the
Board, the Cortez, City Attorney, City Manager, Public Works Director and one certified public
accountant employed by the City to assist it in its review of the financial statements.

(28)Return of Material.  After the completion of the review of the financial information, all
statements, reports, copies, notes and paperwork of any kind which was prepared for or in
conjunction with the financial review shall be returned to the Developer. Neither the City nor
any officer, agent or employee of the City shall retain any personal notes, information or
paperwork of any nature in regard to the financial disclosure.

(29)Annual Limit. The City may only request to review an audited financial statement once during
each calendar year. The parties acknowledge that often times delays occur in the preparation
of audited financial statements and; therefore, subject to the limitation set forth in the foflowing
sentence, if the audited financial statements have been completed, then the Developer shall
provide them to the City within five (5) days of the City's request. Nothing to the contrary
withstanding, the Developer shall have no obligation to have the audited financial statements
completed before November 1st following the end of the applicable fiscal year.

(30)Executive Sessions. The financial information disclosed to the City pursuant to this paragraph
shall only be discussed in executive sessions properly called in conjunction with the regular
meetings of the Board.

(31)Solvency Representation. The Developer represents to the City that at the time of execution of
the Agreement that it is solvent.

(32)Vested Rights. The City does not warrant by this Agreement that the Developer is entitled to
any other approvals required by the City, if any, before the Developer is entitled to commence
development or to transfer ownership of property in the Development. Developers vested
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rights for this Development, if any, are determined by the vested rights sections of the City of
Cortez Land Use Code Subsection 1.11 and by C.R.S. 24-68-101, et seq.

(33)Third Party Rights. No person or entity that is not a party to this Agreement will have any right
of action under this Agreement. Provided, however, that any purchaser of land subject to a plat
restriction which is the security portion of this Agreement or the purchaser of land within the
Development may bring an action to enforce this Agreement and the conditions of the
Development permit as provided in the Land Use Code and State statutes.

(34)Benefits. The benefits of this Agreement to the Developer are personal and may not be
assigned without the express written approval of the City. Such approval may not be
unreasonably withheld, but any unapproved assignment is void. Notwithstanding the
foregoing, the burdens of this Agreement are personal obligations of the Developer and also
will be binding on the heirs, successors, and assigns of the Developer. There is no prohibition
of the right of the City to assign its rights under this Agreement. The City will release the
original Developer's guarantees if it accepts new security from any developer or lender who
obtains the Development. However, no act of the City will constitute a release of the original
Developer from his liability under this Agreement.

(35)Governmental immunity. Nothing contained in this Agreement constitutes a waiver of the
City's immunity under applicable state law.

(36)Personal Jurisdiction and Venue.  Personal jurisdiction and venue for any civil action
commenced by either party to this Agreement whether arising out of or relating to this
Agreement or guarantees will be deemed to be proper only if such action is commenced in
District Court for Montezuma County, Colorado. The Developer expressly waives his right to
bring such action in or to remove such action to any other court whether state or federal.

(37)Amendments. |f the City determines that certain provisions of this Agreement fail to achieve

the goal of limiting the City's liabilities and/or obligations under this Agreement, the City may
modify the Agreement without the consent of the Developer.

EFFECTIVE DATE: Q" 7

By:

{Developer)

"

STATE OF COLORADO
) 55.
COUNTY OF MONTEZUMA )

Acknowledged, subscribed and sworn to before me this E—’-“ day of S‘f‘fﬂ- .20, by

{Developer and Suﬁdlvision)

Witness my hand and official seal.
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NBTARY PUBLIC - STATE OF COLORADO
NOTARY ID 20184029994
MY COMMISSION EXPIRESUUL 25, 2022
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City of Cortez Land {fse Code Appendix B; ivision Improvemen mern

My commission expires: JQL/('-} A 2V \ /
SEAL b N J g L,e__
Notary Pu}%

CITY OF CORTEZ CITY COUNCIL

By”)z'wéu/ .? %’V‘Cﬁf

Aliest: Dp 7
By: HW"%

~ Cily Clerk $ TS

STATE OF COLORADO )
} s8.
COUNTY OF MONTEZUMA )

Acknowledged, subscribed and sworn to before me this 2‘5 —day of Au::ius.'?-— , 2021,
by_Michacl Lavey . Mayor, and Lingda. Saiiih, Y , City
Clerk, for the City of Cortez.

Witness my hand and official seal,
My commission expires: JJL l¥ Zs, 2o2z..

i

SEAL S E/
Nefary Public

DAYID F SCHAAK
NOTARY PLBLIC - STATE OF COLORADO
NOTARY ID 20184029994
MY COMMISSION EXPIRES JUL 25, 2022
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Exhibit 1

i i f credit for the benefit of the City
tment/Guarantee shall be an irrevocable letter o . '
gfo (?onrllez. Bank may revoke or cancel this letter only after 30 days notice to City be
approved/agreed to by City Attorney and City Manager.
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ACORD'’
|

CERTIFICATE OF LIABILITY INSURANCE

DATE (WADOITYYY)
8/1%/2021

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER{S), AUTHORIZED

cortificato holder in lieu of such endorsamant(s).

IMPORTANT. H the centificato holder ia an ADDITIONAL INSURED, the policy(fos) must ba endorssed. if SUBROGATION IS WAIVED, subjett to
the lerms and conditions of the policy, certain policies may require 2n endorsement. A statement on this cortificato doos not confer rights to the

PRODUCER

[EREC Danielle Bush

Kysar Millgnnium Laavitt Insurance Agency, Inc. PHONS {505) 325-4562 .
300 W Arrington Anoress: daniello-bushpleavitt,com
Suite 100 IHSURER{S) AFFORDING COVERAGE HAKC »
Farmington NM 87401 HSURER A : BITCO 20095
INSURED INSURER O
Smith's Materiala LLC INSURER € -
P.O. Box 215 msuu-t;:
INSURER E ;
Dolotes CO 81323 INSURER F :
COVERAGES CERTIFICATE NUMBER:20-21 — REVISION NUMBER:
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED 10 THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED NOTWITHSTANDING ANY REQUIREMENT. TCRM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TOALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES LIMITS SHOWN MAY HAVE BEEN REDUCED 8Y PAID CLAIMS.
e TYPE OF INSURANCE POLICY KUMBER fm Wi oL “‘"', LTS
X | COMMERCIAL GENERAL LIABILITY EACH OCCUMRENCE 1 1,000,000
A  cunmswane [ ] oceu | eEer o [Faoremnsg |3 100,000
|| K| ¥ |crrissuszs 1a/2/2020 10/2/2021 | MED CEP tAny one parsen] 3 10,000
] PEASOHAL & ADV INAIRY  { B 1,000,000
| GINLAGGREGATE LIMS| APPLUES PEH GEHERAL ACGREQATE s 2.0v0,000
| X | rouey || B& toc PRODUCTS  COWPIORADG | 3 2,000,000
DNER - 3
| AuToucaiLe Lnaa T P ' 1,000,000
A i ANY AUTO DOLY IMJURY (Parperson) | §
e D iyt % | v [enracennas 18/2/2030 | 107272031 [ BODILY WIURY (Por accxen) | §
: IS %O-(gﬁﬂl n PR?!'I:HW DAUAGE 1
Uranayrad motons) combred wacte | 3 1,000,000
| X {UMBRELLALAR | X | gccun LACH CCCURRENCE 3 1,000,000
A EXCESS LlAG CLAMSMADE AGOREGATE t 1,800,000
[¥121] l X ] RETENDION 3 1w.000) X | ¥ |curzeinion 10/3/2020 10/2/2021 s
Trt
AND £LiPL GYERY: it ITY vin X|gidae | |88
ANY PROPRIETORPAATNE IEXECUTIVE EL EACH ACCILNY [ 1,000,000
A Wﬁ? SRELcEeT R Y | wcosseess 10/2/2020 | 10/3/3021 | £y DISEASE  EAEMMLOYEL | 8 1,000,000
olE ﬁmmmrum L BISEASE POLCY T g 1,000, 060

DESCRPTION OF OPERATIONS { LOCATIONS / VEHICLES [ACORD 101, Addtions| Remarks Schachsle, iy be aitached If mars space is required)
The City of Cortez is added ms an additional insured whara roquiraed by contract.

CERTIFICATE HOLDER

CANCELLATION

City of Cortez
123 Roger Avenua
Cortez, CO 81321

L

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS,

ALTHORZED REPRESENTATIVE

Daninlle Rush/DARUSH

Dosudle s

ACORD 25 (2014/01)
INS025 (201aany

© 1988-2014 ACORD CORPORATION. All rights resaerved.

The ACORD name and logo are registered marks of ACORD




IRREVOCABLE LETTER OF CREDIT

RE: Irrevocable Letter of Credit Supporting Performance of Agreement for East Downey Street Extension,
Cortez, Colorado.

Gentlemen:

By order of our client, Grant Smith, PO Box 329, Dolores, Colorado 81323, we hereby open our
Irrevocable Letter of Credit No. 16, in favor of the City of Cortez, for an amount not to exceed the
aggregate of U.S. $177,320.00 (One Hundred Seventy-Seven Three Hundred Twenty and NO/100 U.S.
Dollars), effective immediately relative to Grant Smith’s performance under that Agreement for the
completion of the East Downey Street Extension, Cortez, Colorado.

Funds under this Letter of Credit are available against the City of Cortez sight draft(s) on us, mentioning
thereon our Credit No. 16. Each such draft must be accompanied by your signed written statement to the
effect that Grant Smith has failed to comply with the terms and conditions of the above-mentioned
Agreement.

If we receive the City of Cortez’s sight drafi(s) and statement(s) as mentioned above, at our office located
at 101 South 6™ Street, Dolores, Colorado 81323 we will promptly honor same.

THIS LINE OF CREDIT SHALL TERMINATE ONLY UPON written notice by the City of Cortez, to the
Bank that all terms and conditions of the Agreement described above have been met.

Very Truly Yours,

The Dolores State Bank:

By: August 19, 2021
President

101 S. 6™ Street, P.O. Box 848 Dolores, Colorado 81321 970.882.7600



